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March 12, 2004

VIA HAND DELIVERY

Honorable Kim Beals, Esq., Hearing Officer
c/o Sharla Dillon, Docket & Records Manager
Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, Tennessee,37243-0505

RE: Petition of Cellco Partnership d/b/a Verizon Wireless For Arbitration
Under the Telecommunications Act of 1996
TRA Consolidated Docket # 03-00585

Dear Hearing Officer Beals:

Pursuant to the Procedural Schedule 1n the above-captioned matter, enclosed please find
one (1) original and fourteen (14) copies of the CMRS Providers' Response to the Rural
Coalition of Small LECs and Cooperatives' Preliminary Motion to Dismuss or, in the Alternative,
Add an Indispensable Party. If you have any questions or need additional information, please let

me know.
Very truly yours,
1/ Y/
Melvin J: Malon
MIM/lw
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Letter to Beals
March 12, 2004
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cc: Wilham T. Ramsey, Esq.
Stephen G. Kraskin, Esq.
Henry Walker, Esq.
Paul Walters, Jr.
Mark J. Ashby
Suzanne Toller, Esq.
Beth K. Fujimoto, Esq
James B. Wright
Charles W. McKee
Elaine Critides
Dan Menser
Marin Fettman
Leon M. Bloomfield
BellSouth Telecommunications, Inc. - Courtesy Copy




BEFORE THE
TENNESSEE REGULATORY AUTHORITY

In Re:
Petition of Cellco Partnership d/b/a Consolidated Docket
Verizon Wireless For Arbitration Under the No. 03-00585

Telecommunications Act of 1996

R i o i g

CMRS PROVIDERS’ RESPONSE TO THE RURAL COALITION OF SMALL LECs
AND COOPERATIVES’ PRELIMINARY MOTION TO DISMISS OR, IN THE
ALTERNATIVE, ADD AN INDISPENSABLE PARTY

Pursuant to the March 2, 2004, Order Establishing Procedural Schedule,’ 1ssued by the
Tennessee Regulatory Authority (“TRA” or “Authonty”), on March 4, 2004, the Rural Coalition
of Small LECs and Cooperatives (the “Coalition”) filed a Preliminary Motion to Dismuss or, in
the Alternative, Add an Indispensable Party (the “Coalition’s Motion”) Petitioners Cellco
Partnership d/b/a Verizon Wireless (“Venizon Wireless”), AT&T Wireless PCS, LLC d/b/a
AT&T Wireless (“AT&T Wireless”), BellSouth Mobility LLC; BellSouth Personal
Communications, LLC; Chattanooga MSA Limited Partnership, collectively d/b/a Cingular

Wireless (“Cingular Wireless™), Sprint Spectrum L.P d/b/a Sprint PCS (“Sprint PCS”), and T-

Mobile USA, Inc. (“T-Mobile), collectively referred to herein as the CMRS Providers,” submit

' Order Establishing Procedural Schedule, In Re Petition of Cellco Parmership d/b/a Verizon Wireless for
Arbitration Under the Telecommunications Act of 1996, TRA Consohdated Docket No 03-00585 (Mar 2, 2004)

? The petitions for arbitration under the Telecommunications Act of 1996 filed by Verizon Wireless, TRA Docket

No 03-00585, Cingular Wireless, TRA Docket No. 03-00586, AT&T Wireless, TRA Docket No 03-00587, T-
Mobile, TRA Docket No 03-00588, and Sprint PCS, TRA Docket No 03-00589 were consolidated, at the request
of the parties, by the Tennessee Regulatory Authority on December 8, 2003 See Order Accepting Arbitration,

Appointing Arbitrators and Appointing Pre-Arbitration Officer, TRA Consolidated Docket No 03-00585, p 2 (Mar
4,2004)
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the CMRS Providers’ Response to the Coalition’s Motion and respectfully request that the
Coalition’s Motion be denied 1n the entirety.

The Coalition’s Motion should be summarily dismissed. As an imtial matter, the
appropriateness of a Section 252 arbitration proceeding pursuant to the Telecommunications Act
of 1996 (the “Act”) to resolve the instant dispute has already been decided by the TRA and
agreed to by the parties. Moreover, the motion to dismiss 1s completely at odds with federal law
and TRA precedent, both of which require the resolution of all outstanding interconnection
1ssues through the Section 252 arbitration process. The Coalition motion to join BellSouth
Telecommunications, Inc. (“BellSouth™) as a party 1s similarly inconsistent with the Act and
TRA precedent and, 1n any event, the Coalition has failed to make a showing that BellSouth 1s
truly an indispensable party. Lastly, the Coalition’s Motion should be dismissed because 1t is
untimely The Coalition has had numerous opportunities to raise the appropriateness of
arbitration since last May and has availed 1tself of none of these opportunities.

L
THE APPROPRIATENESS OF SECTION 252 ARBITRATION AS A MEANS TO
RESOLVE THE INSTANT DISPUTE HAS ALREADY BEEN DECIDED BY THE TRA
AND AGREED TO BY THE PARTIES

It has been the understanding of all involved for quite some time that if negotiations did
not result in a mutually satisfactory interconnection agreement, arbitration under Section 252 of
the Act* would be both necessary and appropriate.

First and foremost, the TRA itself established negotiation and arbitration under Sections

251 and 252 as the appropriate procedural vehicle for the establishment of interconnection terms

> 47USC §252(b)
‘1d
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and conditions between the CMRS Providers and the Coalition. In the Order Granting
Conditional Stay and Continuing Abeyance, and Granting Interventions (the “May 5, 2003,
Order”), TRA Director Ron Jones, presiding as Hearing Officer, opined, in part, that:
[1]f the Coalition 1s unable to reach an agreement with the CMRS providers, then
the Authority may be called upon to arbitrate disputed 1ssues pursuant to the
Section 252 of the Telecommunications Act of 1996. Given these alternatives,
settlement of this disputed 1ssue is clearly in the best interest of all parties
involved n this docket.’
Moreover, footnote 15 of the May 5, 2003, Order provides:
In their comments, the CMRS Carriers requested that ‘the Authority establish the
date of receipt of a bona fide request for nterconnection under Section
251(f)(1)(B) for opening of the 135-160 day window on a collective basis.” Joint
Comments of CMRS Carriers, 9 (Apr. 25, 2003). The receipt date of an
acceptance from a CMRS provider or the CMRS providers collectively shall
establish the date of receipt for the purpose of determining when the time period

contained 1n Section 252(b) begins to run. See 47 U.S.C. § 252(b) (Supp. 2001).

In addition, the TRA has already accepted the petition for arbitration.®

Second, the CMRS Providers have been diligently following the procedures in the Act in
their dealings with the Coalition. In accordance with the May 5, 2003, Order, the CMRS
Providers issued a bona fide request to the Coalition and entered into good faith negotiations for
interconnection under Sections 251 and 252. When these negotiations were unsuccessful, the
CMRS Providers filed timely arbitration petitions and requested that these petitions be
consolidated.

Finally, the Coalition 1itself has acknowledged that the negotiation and arbitration

processes established in Sections 251 and 252 are the appropriate procedural vehicle for

* Order Granting Conditional Stay, Continuing Abeyance, and Granting Interventions, In Re  Generic Docket
Addressing Rural Universal Service, TRA Docket No 00-00523,p 5 (May 5, 2003)

% Order Accepting Arbitration, Appointing Arbitrators and Appomting Pre-Arbitration Officer, In Re  Petition of

Cellco Partnership d/b/a Verizon Wireless for Arbitration Under the Telecommunications Act of 1996, TRA
Consolidated Docket No 03-00585 (Mar 4, 2004)
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resolving the disputes between the parties. At the April 22, 2003, Status Conference in the
Authority’s Rural Umiversal Service Docket, the Coalition explicitly acknowledged the
applicability of Section 252’s arbitration process by stating’

The process of establishing that rate [for transport and termination] involves a

statutory negotiation period in which the parties can have a good faith discussion

about what the terms and conditions should be. And to the extent they agree, they

file an agreement for approval by the Authority. To the extent they can't agree,

the process is very clear; they come to the Authority and ask for arbitration and

ask you to help decide the terms and conditions where they are out of agreement

And that process is absolutely open, always has been open, and continues to be

open. Not any independent I work for would suggest otherwise, nor would they

try to stop that process’
Despite this statement and no appeal of the May 5, 2003, Order, the Coalition seems 1ntent on
doing just that, 1.e., “stop[ping] that process,” by filing this motion

Consistent with the above statement and the May 5, 2003, Order, the Coalition later
accepted the CMRS Providers’ bona fide request, specifically agreeing to the dates for the
arbitration window 1n 1ts response.® The Coalition again acknowledged the approprateness of
arbitration in 1ts response to the petitions for arbitration:

The Coalition members are not reluctant to negotiate new terms and conditions in

good faith, or to resolve open 1ssues through arbitration and formal processes, 1f
necessary.’

! Transcript of Status Conference, In Re  Generic Docket Addressing Rural Universal Service, TRA Docket No
00-00523, p 10 (Apnl 22, 2003) (emphasis added) (relevant portions of the transcript are attached hereto as Exhibit
1

® See Stephen G Kraskin’s June 10, 2003, Letter to Monica M Barone, In Re  Generic Docket Addressing Rural
Umiversal Service, TRA Docket No 00-00523 (*“To the extent that such individual company negotiation does not
result in mutual agreement, individual arbitration regarding carrier to carner arrangements may be required,
consistent with Section 252 of the Act ™)

’ Response of the Rural Coalition of Small LEC’s and Cooperatives, In Re Petition of Cellco Partnershup d/b/a
Verizon Wireless for Arbitration Under the Telecommunications Act of 1996, TRA Consolidated Docket No 03-
00585, p 12 (Dec 1,2003)
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Hence, notwithstanding the Coalition’s Motion, the appropriateness of Section 252 arbitration on
the open issues between the CMRS Providers and the Coalition has been, since the outset,
abundantly clear.

IL.

THE TRA IS REQUIRED TO ARBITRATE ALL “OPEN ISSUES”

The Coalition moves to dismiss the CMRS Providers’ arbitration petitions on the grounds
that “[a] state regulatory authority . . . cannot resolve an open issue by imposing a term or
condition that 1s not an established requirement of Section 251.”"° According to the Coalition,
“there are no established standards for interconnection on an indirect basis that even remotely
approach the terms and conditions sought by the CMRS providers.”''  On the basis of these
unsupported arguments, the Coalition moves for dismussal of the petitions for arbitration.

The arbitration framework of the Act was expressly designed to resolve the sort of
impasse that has stalled negotiations between the CMRS Providers and the Coalition. The Act

9912

requires the TRA to arbitrate “any open 1ssues. No limutation is placed on the type of 1ssue
that the Authonty is required, or allowed, to decide Federal precedent has confirmed that both
matters of contract and regulatory interpretation are the proper subjects of arbitration under
Section 252(b). Various Circuit Courts of Appeal that have reviewed state arbitration decisions

have established a two-tiered standard for questions decided pursuant to the Act and for

questions decided pursuant to state law.” Under the Coalition’s contention, 1f the TRA could

Coalition’s Motion, pp 6-7
Id at7
1 47USC §252(b)

Mich Bell Tel Co v MFS Intelenet of Mich, Inc, 339 F 3d 428 (6™ Cir 2003), Southwestern Bell Tel Co v
PUC, 208 F 3d 475 (5th Cir 2000), Southwestern Bell Telephone Co v Brooks Fiber Commumnications of Okla ,
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only decide issues that are an “established requirement of Section 252,” then all state law
questions would be beyond the purview of a Section 252 arbitration, and the cited decisions
would be pointless.

The Coalition’s argument goes beyond, however, the dichotomy of state and federal law.
The Coalition also argues that the 1ssues raised by the CMRS Providers under the Act are not a
proper subject for arbitration because those 1ssues have not been “established by statute or FCC

regulation.”"

However, the Federal Communications Commission (“FCC”), through its
authority to implement the provisions of Section 251 of the Act, has established comprehensive
interconnection and reciprocal compensation requirements, which are incorporated in Part 51 of
its rules.”® Every 1ssue raised by the CMRS Providers, save for the limited state contract issues
in the Joint Matrix, arises under existing FCC regulations or under the Act itself. The CMRS
Providers and the Coalition simply disagree about what the regulations and/or the Act requires,
and these disputes are precisely within the statutory authority vested by Section 252(c) of the Act
to the TRA.

For example, the parties disagree about the Act’s requirements for indirect
interconnection (e g., interconnection in which an intermediary company provides a transiting
service). The Act defines the duty of all telecommunications carriers “to interconnect directly or

indirectly with the facilities and equipment of other telecommunications carriers.”'®  After

passage of the Act, the FCC reiterated this view.

Inc, 235 F 3d 493 (10" Cir 2000), GTE South, Inc v Morrson, 199 F 3d 733 (4" Cir 1999), and US West
Communications v MFS Intelenet, Inc , 193 F 3d 1112 (9lh Cir 1999)

'* Coalition’s Motion, p 8

5 47 USC §251(d)(1) Inre Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, 11 FCC Rcd 15499, at § 24 (1996) (heremafter “Local Competition Order”), 51 CFR §§ 51100,
51 701(b)(2), 51 703, 51 709, 51 711

' 47 US C §251(a)(1) (emphasis added)
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[W]e conclude that telecommunications carriers should be permitted to provide
interconnection pursuant to section 251(a) erther directly or indirectly, based upon
their most efficient technical and economic choices.'’

The CMRS Providers believe that both the Act and FCC regulations require the Coalition
to provide indirect interconnection. The Coalition disagrees. Because of such disagreement, the
Coalition would have the arbitration petitions dismissed, leaving the parties to wait in limbo for
some hoped-for defimtive ruling from the FCC. But, the FCC has already ruled. Thus, the
strategy of the Coalition appears to be to delay the inevitable as long as possible.

Other state commussions have already decided the issues that the Coalition claims are not
the proper subject for arbitration. In 2002, the Oklahoma Corporation Commussion (“OCC”)
conducted a lengthy arbitration mvolving thirty-two (32) rural independent telephone companies
and four (4) CMRS providers, three of whom have filed petitions with the Authonty (Cingular,
Sprint and AWS). The 1ssues in that case were virtually identical to the issues raised in this
proceeding. In particular, the OCC decided the 1ssue of indirect interconnection, holding that the
independent companies were required to provide to the CMRS providers interconnection through

tandems owned by SBC-Oklahoma (the major incumbent provider)."® The Iowa Utilities Board

' In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,

Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, FCC No 96-
325,11 FCC Red 15499, 997 (rel Aug 1, 1996)

'8 See Final Order, In the Matter of the Application of Southwestern Bell Wireless, LLC, et al for Arbitration

Under the Telecommunications Act of 1996, Corporation Commussion of the State of Oklahoma, Cause Nos PUD
200200149, PUD 200200150, PUD 200200151, and PUD 200200153, Order No 468958 (Oct 22, 2002) The
OCC’s decision, with attachments, 1s over 80 pages long and 1s not included with this response  However, on March
5, 2004, the United States District Court for the Western District of Oklahoma entered 1ts Order upholding all
aspects of the OCC’s decision Atlas Telephone Company, et al v Corporation Commussion of Oklahoma, et al,
United States District Court, Western District of Oklahoma, Case Nos CIV-03-0347, CIV-03-0348, CIV-03-0349
and CIV-03-0350, Order of March 5, 2004 (attached hereto as Exhibit 2)
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has also ruled that independent telephone companies are required to provide indirect

interconnection to CMRS providers."”

The clearest repudiation of the Coalition’s position comes from the FCC itself, which in
2002 1ssued a decision mvolving an arbitration between Verizon Virginia, Inc., and WorldCom,
Cox Virginia Telcom and AT&T. The Virgima Arbitration Order makes clear that the function

of arbitration proceedings before state commussions 1s to “interpret” FCC decisions and

regulations.”

The Coalition also complains that some of the issues raised by the CMRS Providers are

currently pending before the FCC.

There is no question that the 1ssues raised before the Authority are the same issues
that are pending before the FCC. Irrespective of whether the FCC eventually
establishes the interconnection requirements the CMRS providers seek, the fact 1s
that these requirements are not established today.”

The Virginia Arbitration Order speaks directly to this 1ssue as well-

Many of the issues that the parties have presented raise significant questions of
communications policy that are also currently pending before the Commuission in
other proceedings For example, certain of the network architecture issues
implicate questions that the Commission is addressing through its ongoing
rulemaking relating to inter-carrier compensation The Commission’s pending
trienmial review of UNEs also touches on many of the issues presented here.
While we act, 1n this proceeding, under authority delegated by the Commussion,

the arbitration provisions of the 1996 Act require that we decide all issues fawrly
presented >

 Order Denying Application for Rehearing, In Re  Exchange of Transit Traffic, lowa Utilities Board Docket Nos
SPU-00-7, TF-00-275 (DRU-00-2) (May 3, 2002)

2 nre Petition of WorldCom, Inc, 17 FCC Red 27,039, § 1 (July 17, 2002) (“Virginia Arbitration Order”)

(“Following the enactment of the Telecommunications Act of 1996 (1996 Act), the Commussion adopted various
rules to implement the legislatively mandated, market-opening measures that Congress put in place  Under the 1996

Act’s design, 1t has been largely the job of the state commussion fo nterpret and apply those rules through
arbitration proceedings.”) (emphasis added)

2! Coalition’s Motion, p 8

2 Virginia Arbitration Order, § 3 (emphasis added)
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Thus, a state commission (or the FCC 1itself) conducting an arbitration pursuant to the
terms of the Act (as mn the present case) must decide, “all 1ssues fairly presented,” whether or not
those issues may also be pending before the FCC. The Coalition’s argument 1s therefore
misplaced, and the Coalition’s Motion should be overruled.

111

NO LEGAL AUTHORITY SUPPORTS THE REQUEST
TO ADD BELLSOUTH AS A PARTY

The Coalition’s untimely request to add BellSouth to these consolidated arbitrations is
absent an essential prerequisite - supporting authority. The reason for this omission is clear —
there 1s no supporting authority.

First, the Act establishes the process to negotiate/arbitrate bilateral agreements, not 3-way
agreements. As stated earlier, Section 252 establishes the procedure and requirements for
arbitration under the Act. The Authority is bound to construe the Act by giving the words of the
statute “their natural and ordinary meaning.”> The plain language of Section 252 establishes the
parameters for negotiation and arbitration between two (2) parties, “an incumbent local exchange
carrier” and “the requesting telecommunications carrier or carriers[.]” In this regard, Section
252 1s not ambiguous. If Congress had intended for a Section 252 arbitration to involve more

than the two (2) parties set forth in the statue, 1t could have easily said so.**

3 BellSouth Telecommunications, Inc v Greer, 972 S W 2d 633, 673 (Tenn. Ct App 1997) See also, Consumer
Advocate Division v Greer, 967 S W 2d 759, 761 (Tenn 1998) (“Whenever possible, legislative intent 1s to be
ascertamed from the natural and ordinary meaning of the language used, without forced or subtle construction that
would hmit or extend the meaning of the language [W]e must apply a reasonable construction in hght of the
purposes and objectives of the statutory provision”)

2 See cf, State of Tennessee v Medicine Bird Black Bear White Eagle, 63 S W 3d 734, 754 (Tenn Ct App 2001)
(**Judicial construction of a statute will more likely hew to the General Assembly’s expressed intent 1f the court

approaches the statutory text believing that the General Assembly chose its words deliberately, and that the General
Assembly meant what 1t said ™)
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Consistent with the Act, the Authority has long recognized that Section 252 contemplates
negotiation and arbitration between two (2) parties and has never permitted three-way arbitration
over the objection of a party® In fact, the Authority’s previous Public Necessity Rules
regarding the Practice and Procedure Governing Proceedings Under Section 252 of the Federal
Telecommunications Act of 1996, which were promulgated and adopted in September 1996,
defined “Arbitration” as follows:

[Tlhe process of facilitating the incumbent local exchange carrier and the

requesting telecommunications carrier’s reaching a completed interconnection

agreement described 1n Section 252(b)(1) of the Federal Telecommunications Act
of 1996.%

The Authority’s Public Necessity Rules also provided that:

The Authority will not accept or grant petitions for intervention 1n any arbitration
conducted pursuant to Section 252 of the Federal Telecommunications Act.”’

The agency has not been presented with a justifiable reason to depart either from its previous
interpretation of the Act or its historical practice.
IV.
BELLSOUTH IS NOT AN INDISPENSABLE PARTY
Even assuming that the Authority does not apply 1ts previous interpretation of Section
252 of the Act, BellSouth 1s not, contrary to the Coalition’s plea, an indispensable party to these
consolidated arbitrations. Notwithstanding the assertions of the Coalition, the aim of the CMRS

Providers in these consolidated arbitrations is quite simple.

> See Order Denying the Petition of the Consumer Advocate to Intervene, In the Matter of the Interconnection

Agreement Negotiation between AT&T Communications of the South Central States, Inc and BellSouth
Telecommunications, Inc  Pursuant to 47 U S C § 252, TRA Docket No 96-01152, p 1 (Sept 11, 1996) (“[T]he
Directors found as a matter of law that the Consumer Advocate 1s not entitled to intervene n the arbitration
process ) (attached hereto as Exhibit 3)

2 Public Necessity Rules of the Tennessee Regulatory Authority, Rules of Practice and Procedure Governing

Proceedings Under Section 252 of the Federal Telecommunications Act of 1996, Ch 1220-1-1- 04 (Sept 27, 1996)
*’ 1d at Ch 1220-1-3- 10
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The CMRS Providers merely seek, in simplified terms, reciprocal compensation and
interconnection agreements with members of the Coalition for direct and indirect interconnection
in accordance with Sections 251 and 252 of the Act. The central areas of dispute 1n these
consolidated proceedings are what the appropriate compensation rate is and to what traffic 1t will
be applied. These are disputes between the Coalition and the CMRS Providers and the TRA
does not need BellSouth’s participation (or the participation of any other potential transiting
carrter) to resolve them.”

Regulatory agencies, including the TRA, routinely approve interconnection agreements
contamning provisions addressing the indirect exchange of traffic between two carriers without
requiring the intermediate tandem provider(s) to be a party to the agreement.”’ And as 1s
explained 1n detail above, other state commissions have arbitrated interconnection agreements
for the exchange of indirect traffic without the participation of the transiting provider.”
Moreover, to the extent that information or data is needed from BellSouth, it has already

indicated 1ts willingness to provide such information.”

% See, eg, Order Denymng Joinder, In Re  Complamnt of Aeneas Communications Agamst Citizens

Communications in Weakley County, Tennessee, TRA Docket No 02-00438 (Mar 5, 2004)

¥ See, e g, Order Approving Interconnection Agreement, In Re Petition for Approval of Interconnection
Agreement Between TDS Telecommunications Corporation and Cellco Partnership d/b/a Verizon Wireless, TRA
Docket No 02-00973 (Nov 13, 2002)

3 See Final Order, In the Matter of the Apphcation of Southwestern Bell Wireless, LLC, et al for Arbitration

Under the Telecommunications Act of 1996, Corporation Comnussion of the State of Oklahoma, Cause Nos PUD
200200149, PUD 200200150, PUD 200200151, and PUD 200200153, Order No 468958 (Oct 22, 2002), and Order

Denying Application for Rehearing, In Re Exchange of Transit Traffic, Iowa Utilities Board Docket Nos SPU-00-
7, TF-00-275 (DRU-00-2) (May 3, 2002)

3 Transcript of Status Conference, In Re  Petition of Cellco Partnership d/b/a Verizon Wireless for Arbitration
Under the Telecommunications Act of 1996, TRA Consolidated Docket No 03-00585 (Feb 23, 2004)
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V.
THE MOTION SHOULD BE DISMISSED AS UNTIMELY

If in fact the Coalition believes that the subject matter of these consolidated arbitrations 1s
“Inconsistent with the Telecommunications Act™ and that “a Section 252 Arbitration
proceeding 1s not the appropriate statutory forum to address the interconnection terms and
conditions sought by the CMRS providers[,]** then 1t could and should have raised this
contention long before now.

Section 252(b)(3) provides that:

A non-petitioning party to a negotiation under this section may respond to the

other party’s petition and provide such additional information as 1t wishes within
25 days after the State commission recerves the petition.

Nonetheless, instead of filing a motion to dismiss within the 25 day time frame, or shortly
thereafter, the Coalition chose to file a 100-page response to the petitions. It cannot properly
come before the Authority at this stage and seek the relief requested in the instant motion.
Indeed, if the Coalition wished to challenge the appropriateness of the arbitration, it should have
done so on a timely basis.*

Simularly, that portion of the Coalition’s Motion requesting that BellSouth be added as an
indispensable party is untimely as well. In the Response of the Rural Coalition of Small LECs
and Cooperatives, the Coalition noted that “[t]he Coalition will incorporate mnto a separate

procedural Motion 1ts request that BellSouth be directed to participate as a Party in these

32 Coalition’s Motion, p 2

¥ 1d at3

* Seed47USC § 252(b)(3) The CMRS Providers also note that the Authority’s Rules of Practice and Procedure
provide that the defense of failure to state a claim upon which rehef can be granted may be made prior to filing an
answer or may be combined with the answer TRA Rules and Regulations of Practice and Procedure, Ch 1220-1-
203 Seealso Tenn R Civ Proc 12 02 (“A motion making any of these defenses [including failure to state a claim
upon which relief can be granted] shall be made before pleading 1f a further pleading 1s permutted )
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arbitration proceedings[.]”> Under the circumstances, this request could and should have been
submitted with the Coalition’s responses to the petitions for arbitration. In any event, this
request could have and should have been filed shortly thereafter, rather than three (3) months
later, and should now be deemed untimely.
VL
CONCLUSION

As shown above, the Coalition’s Motion 1s untimely, unnecessary, unsupported, and

inconsistent with the Act For the foregoing reasons, the Coalition’s Motion should be denied in

full.

Respectfully submutted,

Miller & Martin, PLLC

1200 One Nashville Place

150 4™ Avenue North

Nashville, Tennessee 37219-2433
(615) 244-9270

Counsel for Cellco Partnership d/b/a
Verizon Wireless

On Behalf of the CMRS Providers

DATED: WM /2 2004

35

Response of the Rural Coalition of Small LECs and Cooperatives, In Re Petition of Cellco Partnership d/b/a
Verizon Wireless for Arbitration Under the Telecommunications Act of 1996, TRA Consolidated Docket No 03-
00585, p 13,n 11
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CERTIFICATE OF SERVICE

I hereby certify that on

/2, 2004, a true and correct copy of the foregoing has

been served on the parties of record, via the method indicated:

\] Hand William T. Ramsey
[ ] Mail Neal & Harwell
[ ] Facsimile 150 Fourth Avenue North, Suite 2000
[ ] Overnmght Nashwville, TN 37219-2498
[ ] Hand Stephen G. Kraskin
] Mail Kraskin, Lesse & Cosson, LLP
[ ] Facsimile 2120 L Street NW, Suite 520
[ 1] Overnight Washington, D C 20037
[ ] Hand Henry Walker
[w] Mail Boult, Cummings, Conners & Berry, PLC
[ ] Facsimile 414 Union Street, Suite 1600
[ 1 Overmght PO Box 198062
Nashville, TN 37219
] Hand J. Gray Sasser
[ ] Mal Miller & Martin LLP
[ ] Facsimile 1200 One Nashville Place
[ ] Overmight 150 Fourth Avenue North
Nashville, Tennessee 37219
[ ] Hand Paul Walters, Jr.
N]  Mail 15 East 1% Street
[ 1 Facsimile Edmond, OK 73034
[ ] Overnight
[ ] Hand Mark J. Ashby
N] Mail Cingular Wireless
[ ] Facsimile 5565 Glennridge Connector
[ ] Overnight Suite 1700
Atlanta, GA 30342
[ 1] Hand Suzanne Toller
N] Mail Davis Wright Tremaine LLP
[ ] Facsimile One Embarcadero Center, #600
[ ] Overmght San Francisco, CA 94111-3611
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Hand Beth K. Fujimoto

Mail AT&T Wireless Services, Inc

Facsimile 7277 164™ Ave., NE

Overnight Redmond, WA 90852

Hand James B Wright

Mail Sprint

Facsimile 14111 Capital Boulevard

Overmght Wake Forest, NC 27587

Hand Charles McKee

Mail Sprint PCS

Facsimile 6450 Sprint Parkway, MailStop 2A553

Overnight Overland Park, KS 66251

Hand Elaine Critides

Mail Verizon Wireless

Facsimile 1300 I Street, N.W.

Overnight Washington, D.C. 20005

Hand Dan Menser

Mail Sr. Corporate Counsel

Facsimile T-Mobile USA, Inc.

Overmght 12920 SE 38" Street
Bellevue, WA 98006

Hand Marin Fettman

Mail Corporate Counsel, Regulatory Affairs

Facsimile T-Mobile USA, Inc

Overmight 12920 SE 38" Street
Bellevue, WA 98006

Hand Leon M Bloomfield

Mail Wilson & Bloomfield LLP

Facsimile 1901 Harrison St., Suite 1630

Ovemight Oakland, CA 94612

v/ ) A

Melvin J. one b
J. Barcla illips

Miller & Martin, PLLC
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19
For SECCA and AT&T: Mr. Henry Walker
20
For the Rural Coalition: Mr. Bruce H. Mottern
21 Mr. Stephen G. Kraskin
22 For MCI: Mr. Jon E. Hastings

23 For the Consumer Advocate

and Protection Division: Mr. Timothy C. Phillips
24

Reported By:
25 Kathryn M. Cox, CCR
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(The aforementioned cause came on to be
heard on April 22, 2003, beginning at approximately
9:00 a.m., before Director Ron Jones, when the

following proceedings were had, to-wit:)

DIRECTOR JONES: Good morning. We are
here today for a status conference in Docket
No. 00-00523, In Re: Generic Docket Addressing Rural
Universal Service. I am Director Ron Jones, and I was
appointed as the prehearing officer by a panel of the
directors at the July 23, 2002 Authority Conference.

On June 28, 2002, the prehearing
officer, Former Director Melvin Malone, entered the
initial order for the purpose of addressing Legal
Issues 2 and 3 identified in the report and
recommendation of the prehearing officer filed on
November 8, 2000.

In response to this order, BellSouth
filed a motion for reconsideration or, in the

alternative, clarification on July 15, 2002. On

August 23, 2002, BellSouth filed a letter requesting
the Authority hold BellSouth's motion in abeyance for
60 days to further negotiate a resolution to the
parties' dispute. This request was granted on

September 4, 2002, and the abeyance period was further
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its traffic in accordance with an access charge
arrangement. The rural independents acknowledge and
recognize that any wireless carrier has every right to,
under the rules that exist, establish an
interconnection point with the independents and seek
transport and termination under Section 251 (b) (5) of
the Telecommunications Act. That is, in plain English,
they are entitled to a rate established according to
the FCC's rules for the transport and termination of
traffic upon request.

The process of establishing that rate
involves a statutory negotiation period in which the
parties can have a good faith discussion about what the
terms and conditions should be. And to the extent they
agree, they file an agreement for approval by the
Authority. To the extent they can't agree, the process
is very clear; they come to the Authority and ask for
arbitration and ask you to help decide the terms and
conditions where they are out of agreement. And that
process is absolutely open, always has been open, and
continues to be open. Not any independent I work for
would suggest otherwise, nor would they try to stop
that process.

But what we have here is something

completely different. We have a carrier with a network
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REPORTER'S CERTIFICATE
STATE OF TENNESSEE )
COUNTY OF RUTHERFORD )

I, Kathryn M. Cox, Certified Court
Reporter, with offices in Nashville, Tennessee, hereby
certify that I reported the foregoing proceedings at
the time and place set forth in the caption thereof;
that the proceedings were stenographically reported by
me and that the foregoing proceedings constitute a true
and correct transcript of said proceedings to the best
of my ability.

I FURTHER CERTIFY that I am not related to
any of the parties named herein, nor their counsel, and
have no interest, financial or otherwise, in the
outcome or events of this action.

IN WITNESS WHEREOF, I have hereunto affixed
my official signature and seal of office this 23rd day

of April, 2003,

KATHRYN M. COX, CERTIFIED
COURT REPORTER AND NOTARY
PUBLIC FOR THE STATE OF
TENNESSEE AT LARGE

My Commission Expires:

July 1, 2003



IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ATLAS TELEPHONE COMPANY, )
et al., )
)
Plaintiffs, )
)
vs. ) Casc Nos. CIV-03-0347-F
) ClV.03-0348-F
CORPORATION COMMISSTON OF ) CIV-03-0349-F
OKLAHOMA, et al., ) CIV-03-0350-F
)
Defendants. )

In accordance with the court’s orders entered today, judgment is hereby entered
in [avor of lhe defendanls and againsi (he plaintifls, in each of the above-siyled

actomns.

Dated this 5" day of March, 2004.

4@2@#
STEPHEN P. FRIOT ,
UNITED STATES DISTRICT JUDGE

03-0347p006.vpd

ENTERED ON JUDGMENT DOCKET ON 3-5-04
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

ATLAS TELEPHONE COMPANY, )
et al,, )
)
Plaintiffs, )
)
Vs, ) Case Nos. CIV-03-0347-F
) CIV-03-0348-F ;
CORPORATION COMMISSIONOF ) CIV-03-0349-F -
OKLAHOMA, et al., ) CIv-03-0350-F - Ve
) .
Defendants. )

ORDER

These cases appeal orders of the Oklahoma Corporation Commission'
establishing interconnection obligations under (he Telecommunications Act of 1996,
between traditional landline telephone companies and wireless telecommxuﬁca'ﬁons
carriers. Each of these four actions seeks determination of the same issues, except that : H.
CIV-03-0349 also raises an additional issue unique to that action. The instant order
determines the cormon issues among all four actions and is therefore entered in each
of those actions. A separate order addressing only the additional issue unique to
C1V-03-0349-F is also entered in that action today. (Docket entry no. 57 in -0349).

'In_the Mauer of the Application of [Cerlain Wireless Curriers] for Arbitration Under the
Telecommunications Act 0f 1996, Corporation Comuuission of the State of Oklahoma, Cause Nos.
PUD 200200149, PUD 200200150, PUD200200151, and PUD200200153, and the final orders
entered in those matters. Respectively, those orders are Final Order No, 468958 found in the Joint |
Designation of Record (JDR) at Bates Stamp 50, Final OrderNo. 468959 found in the JDR at Bates ;- ;
Stamp 3342, Final Order Na. 468960 found in the JDR at Bates Stamp 209, and Final Order No. | ;
468961 found in the DR at Bates Stamp 348. Dach of these individual final arders was entered on
October 22, 2002. In both of the court’s orders entercd today, these individual final orders ate
referred 10 collectivaly as “the Commission’s Final Orders.”
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I Prelimin atters
A. The Parties

The plaintills in each ol these acljons are traditional landline rural telephone
companies, referred to by the parties in their briefs® and by the court in this order as

rural telephone companies or RTCs.> The rural telephone companies bring these

?All of the initial briefs of the plaintiffs filed in these actions are referred to together i in this
order as the briefs in chief. All of the response briefs filed in these actions are referred to mgether
in this arder as the respanse briefs. Page references are to the briefs filed in CIV-03-0347, <0348
and -0350, becanse the briefs filed in -0349 have a different pagination dus to the extra issuc briefed
in that case. The same reply brief was filed in each of these four actions, so this order only refers
to reply brief, singular, and the pagination of that brief does not change depending upon the case in
which it was filed.

'As identified in the court’s docket sheet, the plautiffs are: Atlas Telephone Compaay;
Beggs Telephone Company; Bixby Telephone Company; Canadian Valley Telephone Company;
Camegic Telophone Company; Central Oklahoma Telophone Company; Chorokee Telcphone
Company; Chickasaw Telephane Company; Chouteau Telephone Company; Cimarron Telephone
Company, Crass Telephone Company; Dobson Telephone Company; Grand Telephone Campany;
Hinton Telephone Company; KanOkla Telephone Association; McCloud Telephone Company;
Medicine Park Telephome (Company; Oklahoma Telephone & Telegraph; (klahoma Western
Telcphone Company; Panhandle Tolophone Cooperative, Inc.; Pine Telephono Company; Pinnaclo
Communications; Pioneer Telephone Cooperative, Inc.; Pottawatomie Telephone Company; Salina-
Spavinaw Telephone Company; Santa Rose Telephone Cooperative, Inc.; Shidler Telephone
Company, South Central Telephone Association; Southwest Oklahoma.'l‘elephone Company; Terral
Telephone Company; Tatah Telephone Company, Tnc., and Valliant Telephone Company.

The court observes that neither the Commission’s Interlocutory Order No. 46613 (Bates
Stamp 2721 in (he jointly designaled record, see p.2., 0.2 of that order) nor the Commission ‘s Final
Orders, list Camegie Tolephone Company as a plaintiff in the proceedings below. However,
(‘amegie appears elsewhere in the record ofthe proceedings below, and no issuehas heen taken with
Tespeot to Carnegie’s standing bafore this court. Accordingly, the court presumes that Carnegie's
omission from the Commission®s list of plaintiffs is a typographical error, and the cowmrt finds that
Camegleisa proper plainuifY before this courl. If this fncing is incorrect, then the pariies shsll 50
advise the court in a motion to modify this court order to delete Camegis as a plaintiff, to be filed

within three husiness days of today’s date.

The RTCs state that they operate pursuant to certificates of convenience and necessity
graated by the Commission, (briefs in chief, p. 2), and that they are “common cacriers subject to the
regulation of the [Federal Communications Commission] for the interstate services they prov1de and
[to] the [Okiahoma Corporation Commission] for the intrastate serviocs thoy provide.” (Bxpofs in

. chief, p.9.)

2.
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actions to challenge the Commission’'s orders entered in the proceedings helow and
the interconnection agreements implementing those orders. The RTCs contend the
orders and agreements are based on erroneous injerpretations of law and unsupported
evidentiary findings. The RTCs describe the nature of the dispute as generally
concerning “(1) which telecommunications traffic is subject to the recip:rocal
compensation requirements of the Telecommunications Act of 1996 and (2) the rate
of compensation to bc paid for thc transport end tcrmination of such
telecommunications.” (Briefs in chief, p.1.} Stated more precisely, the RTCs appeal
four distinct aspects of the Commission’s orders. These four issues are set out with
specificity in the “Statement of the Issues” portion of this order. The RTCs seek
declaratory and injunctive relief from the Commission's Final Orders determining
these issues’ and from the interconnection agreements implementing fchese
determinations.

Defendants in all four related actions include the Qklzhoma Corporation
Commission, and Commissioners Denise A. Bode, Bob Anthony, and JeffCloud. The

commissioners are sued in their official capacities only. A different wireless

“The RTCs" briefy in chiel (ul pp. 1-2, und see p, 37) stale that they sesk “declaratory reliel
invalidating the Arbitration Order and certain provisions of the Agreements and pecmanent
injunctive relief preventing enforcement of the Arbitretion Ovder and the provisions of the
Agreements.” (Emphasis added.) It is more accurate to state that the RTC seek declaratory and
injunctive relief from the Commission’s Final Orders. Those Final Orders adopt findings and
conclusions as slated in (he Arbitrator’s Reporl and Recommendations, however, so the distinclion
is mostly one of semantics. The “ReliefRequested” portions of the First Amended Complaints filed
in these actions correctly state they the RTCs seek declaratory end injunctive relief fram the

Commission’s Final Orders.
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telecommunications carrier,’ referred to as a wireless carrier or provider in this order,

is also a defendant in each action. The defendants jointly defend the Commission’s

*Wireless telecommmications carriers are companies which provide commercial mobils
radio scrvice, roforred to by the RTCs in their briefs (and in the regulations) as CMRS providers.

5As identified by the defendants in their response briefs (p. 1 atn.1), the defendant wireless
carriers in each of the four actions are AT&T Wireless Serviees, Ino. (AT&T Wireless), the privare
defendinl in CIV-03-0347; Southwesiern Bell Wireless LLC d/b/a Cingular Wirelesy (Cingular),
the private defendant in CIV-03-0348; WWC License LL.C. (Western Wireless), the private
defendant in CTV-03-0349, an action which, as already mentioned, is determined by this order and
also by 2 separate order entered taday; and Sprint Speetrum, L.P. d/b/a Sprint PCS (Sprint PCS), the
private defendant in CIV-03-0350.

The wireless carriers state that “Unlike landline companies providing service regulated by
a statc commission, CMRS providers arc ercaturcs of and governed by federal law, Because radio
waves do not recognize state boundaries, Congress has used its power under the Interstate
Commerce Clause to implement a ‘unified and comprehensive regulatory system’ for radio
transmissjons under 47 U.S.C. § 201(a).” (Response bnefy, pp.3-4.) As recognized by the RTCs
{briefs in chief, p. 3), the wireless cariers’ licenses are issued by the Federal Communicaticas
Commission (FCC) and cover geographic areas that do not coincide with pre-existing telephane
exchange boundaries approved by the Oklahoma Carporation Commissica, but which instead
encompass different areas, the largest of which is ametrapolitan trading aces, or MTA. (The quoted
passage in the RTCs’ bricfs in chiof refers 1o a metropolitan trading arca but the regulation cited by
the RTCs for this proposition, refers to major trading area. 47 CF.R. § 24.202. The coust,
therefore, finds that “major trading area” is the proper term. A major trading area has been defined
by the FCC as the local service area for wireless providers As stated in Implementution oftheLocul
Competition Pravisions of the Telecommumications Act of 1996, CC Docket No. 96-98, First Report
and Order, 11 FCC 15499, FCC 96-325 (1996) at Y 1036:

“()n light of [the FCC's] exclusive authorily o define the authorized licenss areay

of wireless carriers, wewi o the local service ares for calls to or froma

network for the purposes of applying reciprocal compensation ohligations under
Section 251(b)(S), Diffarenttypes of witeless carriers have different FCC-nuthorized
licensed territories, the largest of which is the “Major Trading Area” (MTA).
Because wireless licensed terrilories are federally authurized, and vary in sies, we
conclude that the largest FCC-authorized wireless licenss tersitory Gi.c., MTA) serves
as the most appropriate definition for local service area for CMRS traffic for
puzposes of reciprocal compensation under section 251(b)(5) as it avoids creating

artificial distinodons between CMRS providers. Accordingly, traffic 10 or from a

orlc that originates and terminates within ame is subject to
ort and ination rates ynder section 251(b)(5), rather than inte an

intragtate access charges.” (Emphasis added; footnotes delcted.)

(contimued...)
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telecommunications carrier,’ referred to as a wireless carrier or provider in this erder,

is also a defendant in each action.’ The defendants jointly defend the Commission’s

*Wireless telecommunications carriers are companies wlich provide commercial mobile
radio service, roforred 1o by the RTCs i their briefs (and in the rogulations) as CMRS providers.

fAs identified by the defendants in their response hriefs (p. 1 atn.1), the defendant wireless
carriers in each of the four actions are AT&T Wireless Services, Inc. (AT&T Wireless), the private
defendunt in CIV-03-0347; Southwesiem Bell Wireless LLC d/b/4 Cingular Wireless (Cingular),
the private defendant in CIV-03-0348; WWC License LL.C. (Western Wireless), the private
defendant in CTV-03-0349, an action which, as already mentioned, is determined by this order and
also by a separate order entered today; and Sprint Spectrum, L.P. d/b/a Sprint PCS (Sprint PCS), the
private defendant in CIV-03-0350. :

The wireless carriers state that “Unlike landline companies providing service regulated by
a statc commission, CMRS providers are ercaturcs of and governed by federal law, Because radio
waves do not recognize state boundaries, Congress has used its power under the Interstare
Commerce Clause to implement a ‘unified and comprehensive regulatory system' for radio
transmissjons under 47 US.C. § 201(a).” (Response bniefs, pp.3-4.) As recognized by the RTCs
(briefs in chief, p. 3), the wireless carriers’ licenses are issued by the Federal Communications
Commission (FCC) and cover geographic areas that do not coincide with pre-existing telephone
exchange boundaries approved by the Oklahoma Carporation Commissien, but which instead
encampass different areas, the fargest of which is ametrapolitan trading ares, or MTA. (The quated
passage in the RTCS’ briefs in chief refers 16 a metropolitan trading arca but the rogulation citcd by
the RTCs for this proposition, refers to major trading area. 47 CF.R. § 24.202. The court,
therefore, finds that “major trading area™ is the proper term. A major trading area has been defined
by the FCC as the local service area for wireless providers  As stated in Implementution of the Local
Competition Pravisions of the Telecommumications Act of 1996, CC Docket No. 96-98, First Report
and Order, 11 FCC 15499, FCC 96-325 (1996) at 1 1036: ,

“(T]n light of [the FCC's] exclusive authorily o define the authonized licenye sreus

ofwireless carriers, wewi athe local service area for calls to or from a

netwark for the purposes of applving reciprocal compensation ohligations under
Section 251(b)(S). Different types of wireless carriers have different FCC-authorized
licensed tetritories, the largest of which is the “Major Trading Area” (MTA).
Because wireless licensed termtories are federally authorized, and vary in sice, we
conclude that the largest FCC-authorized wireless licenss textitory (1.6, MTA) serves
as the most appropriate definition for local serviee area for CMRS traffic for

purposes of reciprocal compensation under section 251(b)(5) as it avoids creating
artificial distincdons between CMRS providers. Accordingly, traffic 10 or from 4
otk originates and terminates withi e is subjectto
trangport and termination rates wnder gection 251(b)(5), rather than interstate and
intrastato access charges.” (Emphasis added; footnotes delcted.)

‘ (comtinued..) '

-4-

|
|

£2/9 ¢ 9L52 0N | Wd62:2 002G HVN




Final Orders and the essociated interconnection agreements. They ask the court to
affirm those orders and the agreements in all respects.
B. Procedural Background

The undisputed allegations in the pleadings and undisputed statements in the
briefs, the statements made by the Commission in its orders, and the documents
included in the jointly designated record (JDR), establish that the procedural
background of these actions is as follows.

This dispwie originally arose from negotiations for interconnection agreements
between the wireless carriers and the rural telephone companies. The parties
conducted group negotiations and resolved many issues but were ynable to resolve all
issues. Most significantly, negotiations broke down over reciprocal compensation
arrangements for the transport and termination of interconnecting telecommunications,
and over the rate for such telecommunications transport and termination.

To resolve the open issues, each of the wireless camriers which is now a
defendant in these actions filed a petition with the Oklahoma Corparation
Commission, seeking arbitration under the 1996 Telecommunications Act, 47 U.S.C.
§ § 151 et seq. (the Telecommunications Act or the Act). The Commission
consolidated the causes and assigned an arbitrator. The parties engaged in discovery,
submitied written direct and rebuttal testimony, and tried the case before the arbitrator
in a throe-day hearing. The arbitrator took the issues under advisement and ultimately
authorcd the Repart and Recommendations of the Arbitrator (the Arbitrator’s Report
or the Report),

The Arbitrator’s Report included fifteen numbered paragraphs under the

heading, “Findings of Fact, Conclusions of Law and Recommendations.” The Report

%(...continved)

Understood in the broadest possible terms, it is the lack of continuity between the area of
opcration of tho stato regulated rural telcphone companics and the federally regulated wircless
carriers, which gives rise to this dispute.

5.
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also included a single-spaced, 5 1-page summary of witness tesﬁm0riy (attached'to the
report as Exhibit “A”), and a single-spaced, three-page issues matrix describing the
issues submitled, the relevant contract (or inlercannection agreement) sections, and
the arbitrator’s decision with respect to each of those issues (attached to the report as
Exhibit “B™). The Arbitrator"s Report, with exhibits, was adopted by the Commission
in its Interlocutary Order and in the Commission’s Final Orders, The entire Report,
with cxhibits, was attached to cach of these orders.

The RTCs appealed the Commission's Final Orders to the Oklahoma Supreme
Court. The Oklahoma Supreme Court, however, dismissed the appeals far lack of
jurisdiction. .

On March 13, 2003, the RTCs filed the instant actions., First Amended
Complaints were filed in each of these actions on July 10, 2003. Other than the
additional issue unique to CTV-03-0349, the issues raised by the pleadings in each of

" (hese actions are identical. Therefore, (he court held a joinl stalus and scheduling

/8 ¢

conference, at which time, with the agreement of the parties, one briefing schedule
was established to govern ell four actions. The actions were not consolidated, but
pursuant to the joint schedule, the parties filed one joint designation of recordi(with
one supplement to the JDR). The plaintiff RTCs then submitted joint briefs in chief
(entitled “initial" briefs), the defendant wireless cartiers submitted joint response
briefs (with an appendix), and the RTCs submitted a joint reply brief (also with an
appendix). The Commission and commissioners relied on the wircloss providers’
briefing and did not otherwise participate in the argument.

Although a variety of issues (such as certain affirmative defenses) were raised
in the pleadings, the court finds that all issues other than these briefed hy the plaintiffs
have been abandoned.

The court commends the parties and their counsel for the highly professional
manner in which they have conducted themselves in these proceedings. The parties

-6-
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have cooperated admirably as to all procedural matters requisite io the effective,
orderly and reasonably expeditious presentation of issues to the court for
determinalion. This high level of professionalism has, (o pul it mildly, been most
helpful.
C. Jurisdiction
The RTCs bring these actions under 42 US.C.§252(e)(6) of the

Tclecommunications Act. That statutc provides as follows.

In any case in which a State commission makes a determination under
this scction, any party aggricved by such determination may bring an
aclion in an appropriate Federal districl court (o delermine whether the
[interconnection] agreement or statement [of the Commission
determining interconnection obligations under the Act| meets the
requirements of section 251 of this title and this section.

- Based on this provision and the procedural histary of this dispute, the court finds and

concludes that it has jurisdiction.
D. Standard of Review
Both the RTCs and the wireless carriers rely on estern Bell Telephone

Co. v. Brooks I'iber Communications of Qkla., Inc., 235 I'.3d 493 (10™ Cir. 2000) as
stating the applicable standard of review to be exercised by this court, (Briefs in chief,

.p- 19,n.1; response brie[s, p. 8,1.29.) As slated by the Tenth Circuil in Southwestern

Bell, when an aggrieved party brings a cause of action under §252(e)(6), a federal
district court will consider de nove whether interconnection agreements are in
compliance with the Act and implementing Pederal Communications Commission
regulations. Id. at 498. All other issues, including state law dcterminations, arc
reviewed under an asbitrary and capricious standard. Id. Thus, in these actions, the

_Oklahoma Corporatién Commission’s findings of fact, and its application of the law

to those facts, are reviewed under an arhitrary and capricious standard. As ohserved

by the Supreme Court, Bo
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U.S. 281, 285 (1974), “Although this inquiry into the facts is to be searching and
careful, the ultimare standard of review is a narrow one, The court is not empowered

lo subslitule ils judgment for thal of the agency.”
These standards of review are the ones which this court applies in this order.

Review of the Commission's evidentiary findings is also limited, of course, to the
record developed during the administrative procecding. See, e.g., Unijted States v,
Carlo Bianchi & Co., 373 U.S. 709, 714-15 (1963) (“the reviewing finction is one
ordinarily limited to consideration of the decision of the agency or court below and
of the evidence on which it was based”).
E. Statement of the Tssues

As already stated, in each of these related actions, the rural telephone
companics appeal four common aspects of the Commission’s rulings.’

1. The RTCs’ first point of error® is: “The OCC Arbitration Orders and the
Agreements Impermissibly Require the RTCs to Waive recovery of Costs associated
withthe Transport and Termination of Telecommunications.” (Thisisthe propo;sition

"In CTV-03-01349, instead of simply re-urging their four common paints of ervor and then
adding a fifth point of error to cover the extra issue in that action, the RTCs insert the unique issue
as their fourth point of error in -0349 and re-nurmber their common fourth point of exTor as their fifth
point of error in -0349, Thus, although four of the five points of error raised in each of these ucliony
are identical, the issues are numbered and briefed in a different order depending upon whicl set of
bricfs the readeris using, The instant orderrefers to tho RTCs’ points of error as they arc numbered
in their briefs filed in -0347, -0348 and -0350.

*This issue corresponds to issue no. 4 on the joint issues matrix (the matrix).

As previously siated, the malrix is altached as Exhibit “B” o the Arblfu"dwr's Repurt, and

" the Arbitrator’s Report, with exhibits, was adopted by the Commission. as a part of the

Commission’s Final Orders. Accordingly, the matrix is not “tnerely a tool used hy the arhitrator
[which] has no procedural or legal significance” as the RTCs contend (at p. 2 of the reply brief),
Rather, it is an integral part of the Commission’s Final Orders now on appeal, and it conrdins, in
tnany lastances, the specifics of the rulings to which the RTCs object. Thus, the matrix rulings are
crucial to an understanding of what the Comumission ruled, and therefore, to the RTCs’ challenges
to thosc rulings. It is for this rcason that the court cross-references the plaintiffs’ issucs as briofed

* with those issues as refarenced in the matrix.

8-

7L52 0N RAIE:¢ 300276 “avW

I,




£/11

as it appears in the text of the briefs in chief at p. 20; in the index to those briefs it is
worded slightly differently.) Explaining this contention in the text of their briefs, the
RTCs siate that “Neither the OCC’s Arbilralion Orders nor the Agreements contain
provisions for compensation. Therefore, the Agreements are contrary to federal law
and FCC regulations.” (Briefs in chief, p. 20.) The wireless carriers articulate this
first issue as: “Did the OCC act 10 an arbitrary and capricious manper in imposing a
‘bill-and-keop'® mechanism for implementing reciprocal compensation between each
RTC and each Wireless Carrier?™ (Response briefs, p. 1.)

After studying the plaintiffs’ first point of error as developed in the text of the
plaintiffs’ own briefs, the court articulates the first issue before it as follows: Do the

+ Commission’s orders impermissibly require the RTCs to waive recovery of costs

associated with the transport and termination of telecommunications because the
orders improperly impose a syster of bill and keep? (This issue is addressed in Part
A of the Discussion porlion of this order.)

2. The second point of error'’ raised by the RTCs is that “The OCC Arbitration

Order and the A greements Iropenmissibly Require the RTCs to compensate the CMRS
providers for Traffic originated by other cariers.” (Briefs in chief, p. 23.) The
wircless carriers'! articulate this issue as: “Do principles of reciprocal compensation
apply on all calls between a Wireless Carrier and an RTC that originate and terminate
in the same Major Trading Area, or MTA?” (Response briefs, p. 1)

*Bill and keep is a compensation arrangement whereby interconnecting carriers do not charge
each other for the termination of telecomamnications traffic which originates on the other carrier’s
netwark. See, 47 C.FR.§ 51.713(a). In other wards, each company terminates the other’s traffic
without charge and reccives in-kind termmation services back.

"*This issuc corresponds to issucs 1 and 2 on the matix.

"Defendant Cingular does not tako a position or participato in the discussion concerning

plaintiffs’ second point of error. (Response briefs, p. 16, n. 64.)

-9-
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Afier studying the plaintiffs’ second point of error as dcvcloﬁcd in thé text of
the plaintiffs’ own briefs, the court articulates the second issue before it as follows:
Do the Commission®s orders immpenmissibly apply reciprocal compensation obligations
to all calls otiginating and terminating within the same major trading area, even when
such intra-MTA land-to-wireless calls (that is, from the RTCs: to the wireless

. providers) are carricd by intermediate carriers? (This issue is addressed in Part B of

the Discussion portion of this order.)

3. The RTCs' third point of error'? is that “The OCC Order and the Agreements
are Contrary to the Federal Act because they do not contain a rate for terminating
CMRS provider traffic.” (Briefs in chief, p. 30.) The wireless carriers articulate this
issue as: “Did the OCC err in rejecting the RTCs’ proposed cost study?” (Response
briefs, p. 1). The pertinent portion of the plaintiffs’ reply brief is entitled: “The
OCC's Rejection of the RTCs' Traffic Study end the Forward-Looldng Cost it
Produced was Arbitrary and Capricious.” (Reply brief, p. 19.)

After studying the plaintiffs’ third point of error as developed in the text of the
plaintiffs’ own briefs, the court articulates the third issue before it asi;follows: Did the

" Comumissionerrin rejecting the RTCs’ coststudy and their pmposed'fomard-looldng

rate? (This issue is addressed in Part C of the Discussion portion of this order.)

4. The RTCs’ fourth point of error" is that “The OCC’s refusal to arbitrate the
unresolved issue of compensation to the RTCs for traffic terminated prior to the
effective date of the agreements {s contrary to federal law.” (Briefj in chief, p. 32.)

The wireless carriers articulate this issue as: “Did the OCC errin refusing lo consider

the RTCs' sequest for compensation prior to the effective date of the final agrectuents

approved by the OCC?” (Response hriefs, p. 1.)

"This issue corresponds to issues 5 and 6 on the matrix.
PThis issue is not included on the matrix.

-10-
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After studying the plaintiffs’ fourth point of etror as dcvclopcci inthe text of the
plaintiffs’ own briefs, the court articulates the fourth issue before it as follows: Was
the refusal 1o determine a historical compensalion issue regarding compensation
claimed due to the RTCs for their termination of traffic prior to the effective date of
the agreements, contrary to federal law? (This issue is addressed-in Part D of the

Discussion portion of this order.)

I Di .
A. Do the Commission’s Orders

Impermissibly Require the RTCs to Waive Recovery of Costs
Associated with the Transport and Termination of Telecommunications

Because the Orders Improperly Impose A System of Bill and Keep?

The RTCs argue that the Commission’s imposition ofbill and keep is erroneous
because the “the OCC provided no substantive findings supporting either its rejection
of the RTCs’ evidence of traffic imbalance or its reliance on a'presumption of

‘balanced tralfic.” (Briefs in chief, p. 21.) “As such,” the RTCs o on (o stale, “(he

OCC’s decision toreject the RTC's [sic] evidence rebutting a presumption of balanced
traffic was arbitrary and capricious and is contrary to the Act and the RCC'’s
regulations.” (Briefs in chiel; p. 21.)

FCC Rule 51.713(b)" provides that a state commission may impose bill and
keep as the method for reciprocal compensation if that commission determines that
the amount of traffic from one network to the other is roughly balanced with the
amowunt of tclccommunications traffic flowing in the opposite dirccﬂon. Subscction
(¢) of the same rule provides that nothing in § 51.713 precludes a state commission

from presuming that the amount of telecommunications traffic “from one network to

47 CFR. § 51.713(b)
1.
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another is roughly balanced with the amount of traffic ﬂowing. in the opposite
direction and is expected to remain so, unless a party rebuts such a presumption.™*
Clearly, these rules allow a state commission to place the burden of prqof on
. carricrs asserting that traffic is not in balancc--here, the RTCs. It s also clear that
| they authorize commissions to invoke a presumption of roughly, balanced traffic
" unless the commission finds that such a presumption has been adequately rebutted.
Invoking this prcsumption is cxactly what the Oklahoma Corporation Commissian
_ did when it stated in its Interlocutory Order (reaffirmed at p. 3 of the Commission’s
Final Orders), that “there is a presumption of ‘balanced traffic.””’* Moreover, the
: Commission expressly adopted the Arbitrator’s Report in each of the individua] Final
" Orders (at p.3 of each of those Final Orders), and allached a complele copy of that
Report, with exhibits, to each of those individual Final Orders. That Report found
that, “Because no forward-looking rate was established, and traffic is roughly
+ balanced, bill-and-keep should beadopled as the appropriale mechanism (or providing
: reciprocal compensation.””” (Emphasis addcd.) When it adopted the Arbitrator’s
* Repart (at p. 3 of the Commission’s Final Orders), the Commissioti also adopted the
arbitrator’s rationale and his findings in support of bill and keep.
For these reasons, the court disagrees with the RTCs’ contention that the
- Comumission's ruling regarding bill and keep is in error because it “provided no
: substantive findings supporting either its rejection of the RTCs’ evidence of traffic

547 CF.R. § 51.713(c).

"“Interlocutory Order No. 466613 (st p.9), authored by the Commission and entered in PUD
+ Nos. 200200149, 200200150,200200151, and 200200153. The Interlocutory Order is found in the
JDR at Bates Stamp 2721, and is Attachment B to the Commission's Final Orders. The
, Commissian’s V'inal Orders state “that Interlocutory Order No. 466613 continues to reflect the
position of the Commission en banc rogarding the above-catitled Caugc[s].” (Commission’s Final

! Ordersatp. 3). ’

"'Finding of Fact No. 13 at p.4 of the Arbitrator's Report (emphasis added).
; -12.
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imbalance or its reliance on a presumption of balanced traffic.” (P;ricfs in chief, p.

21.) The court finds that the Commission adequately supported its rulings with
substanlive findings that no [orward-looking rale was cslablish;zd and thal the
presumption of roughly balanced traffic had not been rebutted.

The RTCs also argue the related but somewhat different contention that the

Commission's findings regarding bill and keep are in error because the evidence is not

;sufficicnt to support thosc findings. The RTCs state: “the QCC disregardcd
substantial evidence in the record presented by the RTCs and arbitrarily presumed

traffic was balanced. Such finding by the OCC 1s devoid of any evidentiary support
in the record and is thus, arbitrary and capricious.” (Briefs in chief, p. 23.) To
support this conclusion, the RTCs argue that they “presented sufficient evidence in

- support of their claim that they incur costs in texminating the additional calls delivered

by CMRS providers,” that “such costs are positive due to the sigm',iﬁcam imbalance
of tralfic,"” and thal they “presenled the only trallic study in evidende and such study
demonstrated a significant imbalance of traffic terminated by the R-ITCs.” (Briefs in
chief, pp. 20-21.)

The question at this stage is whether the record evidence, when taken as a

. whole, is sufficient to support what the Commission found when it adopted the

Arbitrator's Report, /.e, that “no forward-locking rate was establisijned" and that the

" RTCs had not rebutted the presumption of “roughly balanced” traffic. (Arbitrator’s
- Roport, p. 4, §13.) The RTCs presented a traffic study sponsorcd by RTC witness

McBride, which purported to show that the traffic flowing to and from the parties was

_not roughly balanced. (Rebuttal testimony of William McBride on behalf of RTCs,

P- 14, found in the JDR at Bates Stamp 1484.) The RTC study, however, did not

" anulyze traffic between any individual RTC and any individualiwireless carvier.

(Transcript of proceedings June 17, 2002, pp. cb- 66, 67, found in 'the JDR at Bates
Stamp 3672-73.) Several witnesses testified to problems with the RTCs’ study, and

13-
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limitations were acknowledged by the study’s sponsoring wimessi (Transcript of
proceedings June 17, 2002, pp. cb-62-86 found in the JDR at Bates Stamp 3668-92;
Transcrip! of proceedings June 18, 2002, pp. rdh-140-147, found in the JDR al Bales
Stamp 3930-37.) Even the RTCs have admitted certain “errors” with their traffic
study results, although they argue these errors are “minor” and “not fatal.” (Briefs in

_chief, p. 23.)

After thorough consideration of tho bricfs and the substantial administrative
record, the courtrejects the RTCs’ contention that the Commission’s ruling is “devoid
of any evidentiary support in the record and is thus, arbitrary and capricious.” (Briefs
in chief, p. 23.) To the contrary, the court finds and concludes that there is adequate

-evidentiary support for the Commission's underlying findings supporting its
“imposition of bill and keep, which include its findings that the RTCs’ cost study
,should be rejected and that no forward-looking rate was established.

Finally, in response (o the RTCs’ arguments regarding the incorrectness ofbill
and keep, the wireless carriers argue that there is no prejudicial effect to the RTCs
from the Commission’s determinations because those determinations are limit::d by
the following statement in the Arbitrator’s Report as adopted by the Commission.

The Arbitrator concurs with Staff’s recommendation that transport and
termination be provided on 2 bill and keep basis until an individual study
shows that it is more economically and justifiably appropriate to do
otherwise. The bill and keep arrangement shall continue until the
Commission has determined that an imbalance in the exchange of
telecommunication traffic exists, at which time a forward-looking cost .
study is to be utilized to establish the rate,'®

The court finds and concludes that there is some prejudice to the RTCs from the

: Commission's edverse ruling imposing bill and keep, but it also finds and concludes

that such prejudice is expressly limiled by the above-quoled slalemenl.

"“From the “Arbitrator’s Decisions” at p. 1, Y 4 of the issucs matrix attached as Exhibit B to
the Arbitrator’s Report.

-14-
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In summary, the RTCs have not shown that the Commisﬂon’!s Final Orders or
the interconnection agreements required by those orders impermissibly require the
RTCS Lo waive recovery ol cosls associated with (he Lransport and lermination of
telecommunications. The Commission’s Final Orders provide for compensation

‘through a bill and keep arrangemment specifically allowed by; FCC rules, an
: arrangement which provides for recovery of such costs. The Commission adequately
supports its determinations imposing bill and keep with findings, and thosc findings
.are, in turn, adequately supported by the record evidence. The court concludes that
the Commission did not err when it imposed bill and keep as a mechanism for
, implementing reciprocal compensation between each RTC and eack; wireless carrier
,until such time as an individual study is presented which adeql]utcly rebuts the
; presump’uon of roughly balanced traffic.

B. Do the Commission’s Orders :
Impermissibly Apply Reciprocal Compensation Obligations
To All Calls Originating and Terminating
Within the Same Major Trading Area, -
Even When Such Inira-MTA Land-lo-Wireless Calls
are Carried by Intermediate Carriers?

‘ The RTCs’ second point of error is that the Commission incogrectly ruled that
reciprocal compensalion applies (o all calls originating and terminaling within the
' same major trading area (MTA), even when such land-to-wireless:intra-MTA. ¢alls
(fromthe RTCs tothe wireless providers) are catried by intermediate catriers, thereby
: improperly requiring the RTCs to compensate the wireless providelfs for such calls."

"*Because the boundaries for determining what calls are local calls far wireless traffic are not
necessarily the same as the boundaries which determine whatcalls are local calls forlandline traffic,
see 0.6, infra., calls which originate with landline telephone companies such as the RTCs, may be

, , tequircd by law 1o be carricd by an intermediate carricr beforo thoy are delivered to a terminating
wueless services provider, even though such ealls originate and terminate wnhm the same MTA.

-15- |
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The Telecommunications Act imposes upon all local telephone exchange
carriers (LECs), including the RTCs in this action, the duty to establish reciprocal
comupensalion arrangements for the transport and lerminalion of lelecommunicalions.
47U.S.C. § 251(b)(5). For calls between “a LEC and a telecommunications carriet
cother than a CMRS [or wireless] provider,” the FCC h'Fs defined the
.telecommunications to which reciprocal compensatiop applies as

“Tclecommmumications traffic exchanged between a LEC and a tcle;communications

carrier other than a2 CMRS providet, except for telecommunications traffic that is
 interstate or intrastate exchange access, information access, or exchange services for

such access.” 47 C.F.R. §51.701(h)(1) (emphasis added). This m:-der refers to the
. excepted calls as “access calls,” By excluding such access calls from the definition
: of telecommunications to which reciprocal compensation applies, the FCC has
" expressly limited LEC-to- LEC reciprocal compensation obligatiofls to calls within

landline local calling areas.
' By contrast, for calls between a local exchange carrier and a CMRS provider

" such as the RTC-to-wireless calls in issue here, the FCC has adopted a different
'; definition of telecommunications as to which reciprocal compensa"tion applies. For
" this type of call, the FCC has defined tclecommmxicaﬁons traffic as
“Telecommunicatiqns traffic exchanged between a LEC and a CMRS provider that,
| at the beginning of the call, originates and terminates within the same Major Trading
, Arca, as defincd [by the rcgulations].” 47 CFR. § 5 1.701(b)(2):. The definition
; includes no exception for access calls carried by an intermediary o:axrier.
. Thus, although the FCC was clearly aware of the issues created when access

" calls are exchanged, as evidenced by the exemption from recipm:cal compensation

obligations for LEC-to-LEC access calls under § 51.701(b)(1), the If CCdidnotcreate .

. a similar exception for LEC-to-CMRS access calls which origin:p,tc and terminate
. within the same major trading area. 47 C.F.R, § 51.701(b)(2).

-16-
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The court agrees with the wireless carriers’ characterization of the RTCs’

_contentions regarding this issue, which is that, “At bottom, the RTCs argue that..since

all of the land to mobile inlraMTA wa(lic they [the RTCs] send to the Wireless

. Carriers is ‘toll telephone service,’ they [the RTCs] are not required to make
reciprocal compensation payments to the CMRS providers.” The court also agrees

with the wireless providers that “|This| argument is directly contradictory to FCC
Rulc 51.701(b).” (Response bricfs, p. 19.) '
The court concludes that the Oklahoma Corporation Commission did not err

 when it ruled?' that reciprocal compensation obligations apply to all calls originated
" by anRTC and terminated by a wireless provider within the same mfnjor trading area,

" without regard (0 whether (hose calls are delivered via an inlermediale carrier. In so

. ruling, the Oklahoma Corporation Commission merely applied federal reguiatory

definitions to the dispute before it.
C. Did the Commission Err when il Rejecled the RTCs’ Cost Study

and Their Proposed Forward-Looking Rate? |
Defendants’ response briefs (at pp. 24-36) summarize the evidence supporting
the Commission’s rejection of the RTCs’ cost study and its rejection of the rate
proposed by the RTCs. The court finds those arguments well taken and further finds

. that no purpose would be served in restating them here, especially givm the overlap

of these evidentiary issues with the evidentiary issues already cove¢d in Part Aofthe

™With regard Lo the TSR Wireless decision which both sels of parties srgue supports their
positions, the court concludes that the language in question from that decision is ambiguous as best,
that the wireless carriers appear to have the better side of the argument concemning the proper
interpretation of that language (as stated in the response briefs at pp. 22-23), and that the decision

" is not determinative of the issues before this court in any event. In the Matt R Wireles
L.L.C.etal v.US West Commupjcations, Inc. etal, Fils Nos. E-98-13, E-98-15, B-98-16, E-98-17,

1:-9%-18, Memorandum Opinion and Ordez, 15 YCC Red 11166 (June 21, 2000), affirmed, Qwest
Comparation v FCC, 252 F.3d 462 (D.C. Cir. 2001). .

Page 3 of the Arbitrator's Roport, Findings and Fact Nos, 6 and‘7 and “Arbilrator’s

" Decisions” as stated in 1§ 1 and 2 of the issues matrix.

4
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D1scuss10n portion of this order. The court does, however, touci: briefly on the
following points which are not covered elsewhere.
Firs(, as pointed out by the wireless carriers (response briefs, pp. 26-27), (he

|
|
|

,burden of proof is on the RTCs to show that a proposed rate meets the required
standards, a contention which the RTCs do not dispute in their replfy brief.

Second, it is also undisputed that even the RTCs did not propose that the
. Commission adopt the rato gencratcd by their cost study. (See, diﬂ'ect tostimony of

, Jonathan P. Hatris, on behalf of the RTCs at pp.11-12, found in the JDR at Bates
Stamp page 675-76.)
Third, in the text of their briefs pertaining ta this point of error, the RTCs state

repeatedly that the arbitrator improperly based his findings upon hié opinion that the
modcl employed by the plaintiffs had alteady been found to be .“ suspect by the
Arbm'ator in at least one previous, unrelated hearing due to the ab1hty of the persons
" using it to manipulale the results” (briefs in chief, p. 31; Arbitralor’s Report quoled
. inreply briefatp. 20atn.97 and at p.21 atn.101). Because ofthe cnjlphasis the RTCs .

11.) Immediately following that statement regarding bis prior experience with the
: Hatficld model, howcver, the arbitrator gocs on to make findings re g:arding theresults
of the plaintiffs’ model as they obtain “[I}n this case....” (Arbitrato;r's findings, p. 3
. at § 11, emphasis added.) The erbitrator’s findings then detail: pfoblems with the

place on this argument, the court addresses it in more detail.

The RTCs are correct that in his findings, the arbitrator refers to his previous
_ experience evaluating “the Hatfield model,” which was the model qscd by the RTCs
: to try to establish forward-looking costs in this case. (Arbitrator’sé Report,p. 3 at g

! ]
. RTCs’ proposed rate, based, as it was, on “an average coststudy™; and the arbitrator’s

. . . . I
_conclusion that “it seems to be impossible for an average cost study to be

" representative of all those varied companies.” The Report furthe“r states that “[i]t
doesn’t really matter whether 1994 dats or the 2000 data, which was not allowed, is : .'

d
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used” because “the results are still questionable.” (Arbitrator's Report, p.4 at ] 12.)

It was for these reasons that the arbitrator went on to find, as discussed earlier in this
order, (hat: “Because no lorward-looking rate was established, and Iraffic is roughly
balanced, bill-and-keep should be adopted as the appropriate mechanismforpmv&dmg
reciprocal compensation” and that “[aJay party [who contends otherwise] must present
an individual cost study that complies with the Act, and must showit'hat establishing

_ratcs and rendering bills is more cconomically appropriate than bill and kecp.”
. (Arbitrator's Report, p. 4 at § 13.) Moreover, all of the arbitratdr’s findings and

recommendations are supported with 51 single-spaced pages which summarize the
evidence in this case, some of it in exhaustive detail, and much of it hearing on the

weight to be given — or not given — to the RTCs' cost study. (The evidentiary

_ summary is attached as Exhibit “A” to the Arbitrator’s Report.) Thus, the court finds

and concludes that the arbitrator did not improperly base his d§WMaﬁom on

" evidence laken in anolher case, bul thal he properly based his d;bterminatiops on

evidence taken in this case.
In summary, consistent with other findings already stated in this order, the court

. finds that the record evidence is sufficient to support the Commission’s rejection of

the RTCs’ cost study as flawed, and its rejection of the rate or ratcé proposed by the

' RTCsinthe proceedings below, The court concludes that the Commission did not exr

4818 d

. in adopting the arbitrator’s findings rejecting the plaintiffs’ cost study model and
- RTCs’ proposcd ratc or ratcs. '

D. Was the Refusal
To Determine a Historical Compensation Issuc
Regarding Compensation Claimed to be Due to the RTCs
For their Termination of Traffic Prior to the Effective Date
of the Agreements, Contrary to Federal Law?

In their fourth proposition the RTCs argue that the Commission erred in not

. resolving a disputed issue regarding compensation claimed to be dueto the RTCs for

-19.
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compensation issue. ,
There is a [undamenial problem with the RTCs’ atlempt lo have this court
.resolve the correctness of the ruling which struck this compcnsation issue from the
proceedmgs below. Although the RTCs’ briefs state that the OCC ep'ed by failing to
_resolve this issue (plaintiffs’ reply brief, p, 21), the RTCs haye identified no

: Commission dccision dctermining that this historical compcnsatioq issuc would not
be considered. The ruling about which plaintiffs complain (at reply brief, p. 21 at
n.104) is merely a ruling by the arhitrator stating that he would not hear evidence on
this historical compensation issue hecause it was unrelated to the matter assigned to
h1m 2 Furthermore, in slating his ruling on this issue, (the arbitrator duggesu:d (hal the
RTCs could pursue the merits of this issue in a separate cause. The RTCs do not
contend that they have pursued this issue in a separate proceedmg before the
Commission. There also appears to be no dispute thal the RTCs did not raise the
arbltrator S rul.mg in any documents filed with the Commission at any time, including
m their formal appeal of the Arbitrator's Report.”
This court reaches no conclusion as to whether the hxstoneal compensation

: ism;c identified by the RTCs has heen waived, or as to whether, at !lthts late date, the
- RTCs could somehow pursue that issue before the Commission, This court does

conclude, however, that it has no jurisdiction to review the propriety of an arbitrator's

"inan arbitration, [and that] it’s a separate cause before the Commission and the Commission does
have the power to make that determination.” (Transcript of proceedings b ore the arbitrator on
April 25, 2002, p. 28 found in the JDR at Bates Stamp p. 3547.)

ZThe arbitrator struck this issue from the marrers before him, stating I:§It “it does not belong

Althouph the reply brief cites one page of argument from proceedings on August 1, 2002
before the Commission en bunc (vee reply brief, p. 22 at n.107, citing p. 10 of proceedings befare
~ the Commission en banc, at Bates Stamp 4087 of the JDR) as pertaining to this issue, this citation

" is only to oral argument. That argument docs not oven mention the arbitratop’s refusal to hear or
. determine the historical compensation issue.

i _20_
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ruling stated orally during the hearings which was not reviewed or tuled upon by the

Commission; the RTCs did not exhaust their administrative remedies with respect to
the arbilrator’s ruling and as a resull, there is no Commission ruling for this courl io

review. Accordingly, the court finds and concludes that the RT Cs* fourth point of '

. error should be denied without prejudice because the court does nothave jurisdiction

" to determine the merits of the contested arbitrator’s ruling.

Conclusion

After thorough study of the parties’ submissions, the record; and the relevant

_ arguments and authorities, the coutt orders as follows with rcspeét to the common

. points of appeal raised in each of the above-styled actions.

The RTCs’ first, second, and third points of error challgi:ng aspects of the

* Oklahoma Cotporation Commission’s Final Orders entered in the proceedings below

and challenging associated aspects of the interconnection agreements requited by
(hose arders, are each DENIED. The RTCs’ fourth point of error is also DENIED,

!
butnot on the merits, as the court finds and concludes that it does not have jurisdiction -
! .

to determine the merits of that issue. Consistent with these rulingls, the declatatory
" and Injunctive reliefrequested by the RTCs in their First Ame.-m‘ledI Complaints filed

in each of the above-styled actians is DENIED, and the Commission’s Final Orders

end the interconnection agreements required hy those orders are AFFTRMED in all

; Tespects. ,
Dated this 5 day of March, 2004. i
|
i
»
STEPHEN P. FRIOT .
UNITED STATES DISTRICT JUDGE
03-0347p005.wpd |
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
September 11, 1996

IN THE MATTER OF THE INTERCONNECTION ~ No. 9601152
AGREEMENT NEGOTIATION BETWEEN AT&T
COMMUNICATIONS OF THE SCUTH CENTRAL

STATES, INC. AND BELLSOUTH

TELECOMMUNICATIONS, INC. PURSUANT TO 47

U.S.C. SECTION 252

ORDER DENYING THE PETITION OF THE CONSUMER ADVOCATE TO
INTERVENE

This matter came to be heard before the Tennessee Regulatory Authority (the “Authority™) on
the Petition of the Consumer Advocate Division of the Office of the Attorncy General
(*Consumer Advocate™). The Consumer Advocate sought leave to intervene in the above-
captioned proceeding and for the Authority to “convene a contested case in order to determine
the justness and reasonableness of the filing.” Arguments for and against the intervention and the
need tn conduct the arbitration as if it were  contested case were: heard by the Authority on
August 13, 1996 in the Authority’s Hearing Room at 460 James Robertson Parkway, Nashville,
Tennessee.

Upon a motion properly made and seconded, the Directors found as a matter of
law that the Consumer Advocate is not entitled to intervene in the arbitration process between
AT&T Communications of the South Central States, Inc. (‘AT&T") and BellSouth
Telecommunications, Inc. (“BellSouth™), that the rights of the Consumer Advocate will not be
harmed by the failure to grant intervention at this time because its interests can be protected at the

proper time (which may include at the time any completed interconnection agreement between

EXHIBIT

2

tabbles”




BeliSouth and AT&T is submitted to the Authority for approval), and that arbitration is not equal
to a contested case proceeding under the laws of the State of Tennessee, and is a method of
encouraging and facilitating the entering into interconnection agreements permitted by the Federal
Telecommunications Act of 1996 that is completely alternative to, not only a contested case
proceeding, but also negotiation and mediation, and is not required to be conducted as a

contested case proceeding. |
THEREFORE, IT IS ORDERED that the petition to intervene filed by the Consumer Advocate

on August 2, 1996 is denied.
CHAIRM

CTOR

DIREC
ATTEST:

Qﬁﬁ ;%5“.:9, .
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